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State of Wisconsin
| 2013 - 2014 LEGISLATURE
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

E@ep

AN ACT to repeal 701.01, 701.02, 701.03, 701.04, 701.05, 701. 06, 701.07, 701.09

(3), (4) and (5), 701.10, 701.11, 701.115, 701.12, 701.13, 701.14 (title) and (1),
701.14 (4), 701.15, 701.16, 701.17, 701.18, 701.19, 701.23, 701.24 (3), 701.26
and 702.01 (6); to renumber 701.09 (title), 701.09 (2) and 702.01 (intro.); tc
renumber and amend 701.065, 701.08, 701.09 (1), 701.105, 701.14 (2), 701.14
(3), 701.22, 701.24 (title), 701.24 (1), 701.24 (2), 701.25, 702.01 (1), 702.01 (2),
702.01 (3), 702.01 (4), 702.01 (5) and 702.15 (3); to amend 223.07 (3), 223.105
(1) (e), 445.125 (1) (a) 2., 700.16 (1) (¢), 700.27 (1) (d), (2) (a) 2. and (b), (4) (e),
(5) (b), (7) (a) and (8) (a), 702.03, 702.05, 702.07, 702.08,-702.09 (title), (1) and
(8) (a), (b) and (¢), 702.11, ’702.13 (title), (1) (intro.), (a), (b) and (c) and (2), 702.15
(intro.), (1) and (2), 702.17 (1), (2), (3) and (5), 702.21, 766.575 (1) (é), 840.01 (1),
853.17 (2), 853.32 (3), 853.61 (2) (a), 854.13 (1) (¢), (2) (a) 2. and (d), (4) (e), (5)
(b), ('7) (a) and (10) (a) , 854.23 (5) (b), 859.18 (5) (a), 859.18 (5) (b), 861.11 (5) (b),
865.08 (6), 867.03 (2g), 879.03 (2) (¢c) and 879.47; and to create subchapter I

(title) of chapter 701 [precedes 701.0101], 701.0101, 701.0102, 701.0103,

LRB-0010/P1 /%y,
flint
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701.0104, 701.0105, 701.0106, 701.0107, 701.0108, 701.0109, 701.0110,
701.0111, subchapter II (title) of chapter 701 [precedes 701.0201}, 701.0201,
701.0202, 701.0203, 701.0204, subchapter III (title) of chapter 701 [precedes
701.0301], 701.0301, 701.0302, 701.0303, 701.0304, 701.0305, subchapter IV
(t;,itle) of chapter 701 [precedes 701.0401], 701.0401, 701.0402, 701.0403,
701.0404, 701.0405, 701.0406, 701.0407, 701.0408, 701.0409, 701.0410,
701.04.11, 701.0412, 701.0413, 701.0414, 701.0415, 701.0416, 701.0417,
701.0418, subchapter V (title) of chapter 701 [precedes 701.0501], 701.0501,
701.0502, 701.0503, 701.0504, 701.0505, 701.0506, 701.0507, subchapter VI
(title) of chapter 701 [precedes 701.0601], 701.0601, 701.0602, 701.0603,
701.0604, subchapter VII (title) of chapter 701 [precedes 701.0701], 701.0701,

701.0702, 701.0703, 701.0704, 701.0705, 701.0706, 701.0707, 701.0708,

701.0709, 701.0710, subchapter VIII (title) of chapter 701 [precedes 701.0801],

701.0801, 701.0802, 701.0803, 701.0804, 701.0805, 701.0806, 701.0807,
701.0808, 701.0809, 701.0810, 701.0811, 701.0812, 701.0813, 701.0814,
701.0815, 701.0816, 701.0817, 701.0818, subchapter IX (title) of chapter 701
[precedes 701.0901], 701.0901, 701.0902, 701.0903, subchapter X (title) of
chapter 701 [precedes 701.1001], 701.1001, 701.1002, 701.1003, 701.1004,
701.1005, 701.1006, 701.1007, 701.1008, 701.1009, 701.1010, 701.1011,

701.1012, 701.1013, subchapter XII (title) of chapter 701 [precedes 701.1201],
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1 701.1203, 701.1204, 701.1206 (3), 702 02 (1), 702.02 (3) fYOZ .05 (5) and 853.34
-~ anls o - W“W e U Aot Qf aGip o
2 (8) of the statutes; relating to the Wlsconsn} Trust Codef ot €L ”:’tm e, g
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, v } The people of the state of Wisconsin, represented in senate and assembly, do
TS N enact as follows: .
3 > _
2 /?\\W 3 SECTION 1. 223.07 (3) of the statutes is amended to read:

%\(‘W(\ 4 223.07 (3) >If the depository institution at which a trust service office is to be
5 established has exercised trust powers, the trust company bank and the depository

6 - institution shall enter into an agreement respecting those fiduciary powers to which

7 the trust company bank shall succeed and shall file the agreement with the division.

8 The trust company bank shall cause a notice of the filing, in a form prescribed by the

9 division, to be published as a class 1 notice, under ch. 985, in the city, village or t(.)wn‘

10 Where the depositery institution is located. After filing and publication, the trust

11 company bank establishing the office shall, as of the date the office first opens for

12 business, without further authorization of any kind, succeed to and be substituted

13 for the depository institution as to all fiduciary powers, rights, duties, privileges, and

14 liabilities of the depository institution in its capacity as fiduciary for all estates,

15 trusts, guardianships, and other fiduciary relationships of which the depository

16 institution is then serving as fiduciary, except as may be otherwise specified in the

17 agreement between the trust company bank and the depository institution. The

18 trust company bank shall also be deemed named as fiduciary in all writings,

19 including;-but-netlimited-to; wills, trusts, court orders, and similar documents and

20 instruments naming the depository institution as fiduciary, signed before the date
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SECTION 1

7

the trust office first opens for business, unless expressly negated by the writing or
otherwise specified in the agreement between the trust cornpany bank and the
depository institution. On the effective date of the substitution, the depository
institution shall be released and absolved from all fiduciary duties and obligations
under such writings arld shall discontinue its exercise of trust powers on all matters

not specifically retained by the agreement This subsection does not effect a

ST v R
discharge Hr—themmanﬂerwofw [missing cross—referencelm her

applicable statutes and does not absolve a depository institution exercising trust

powers from liabilities arising out of any breach of fiduciary duty or obligation
occurring prior to the date the trust service office first opens for business at the
depository institution. This subsection does not affect the authority, duties, or
obligations of a depository institution with respect to relationships which may be
established without trust powers, including escrow arrangements, whether ‘the

relationships arise before or after the establishment of the trust service office.

{3

—

\

T e O

s M“NOTE Sectlon 701 16 (6) is repealed in this bill; should some other provision of )
the  trust code replace it? '

SECTION 2. 223.105 (1) (c) of the statutes is amended to read:

223.105 (1) (¢) “Trustee” has the meaning designated in s. 701.01(8) 701.0103

(@28). o

e T A

—— e ST

e NOTE D1d you 1ntend the new deﬁmtlon for trustee under s. 701.0103 (28) to \
replace the old definition in chapter 223, or should I insert the old definition, “Trustee’ \
means a person holdmg in trust title to or holdmg in trust a power over property’ here" g

s

SECTION 3. 445.125 (1) (a) 2. of the statutes is amended to read

445.125 (1) (a) 2. Netwithstanding s- 70112 (1), such Such agreements may be
made irrevocable as to the first $3,000 of the funds paid under the agreement by each

depositor.

SECTION 4. 700.16 (1) (c) of the statutes is amended to read:
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SECTION 4

700.16 (1) (c) If a future interest or trust is created by exercise of a power of
appointment, the permissible period is computed from the time the power is

exercised if the power is a general power of appointment as defined in s. 702:01(3)

702.02 (5) even if the general power of appointment is exercisable only by will;-in.

In the case of other powers of appointment the permissible period is computed from

the time the power of appointment is created but facts at the time the power of
appointment is exercised are considered in determining whether the power of

alienation is suspended beyond a life or lives in being at the time of creation of the

- power of appointnient plus 30 years.

SECTION 5. 700.27 (1) (d), (2) (a) 2. and (b), (4) (e), (5) (b), (7) (a) and (8) (a) of
the statutes are amended to read:

700.27 (1) (d) “Power of appointment” has the meaning given in s. 702.01(4)
702.02 (6).

(2) (a) 2. A person who is a recipient of property or beneﬁciéry under an inter

vivos governing instrument, donee of a power of appointment created by an inter

vivos governing instrument, appointee under a power of appointment exercised by

an inter vivos governing instrument, taker in default under a power of appointment

created by an inter vivos governing instrument, or person succeeding to disclaimed
property created by an inter vivos governing instrument may disclaim any property,
including contingent or future interests or the right to receive discretionary
distributions, by delivering a written instrument of disclaimer under this section.
(b) Partial disclaimer. Property transferred under an inter vivos governing
instrumént may be disclaimed in whole or in part, except that a partial disclaimer
of property passing by an inter vivos governing instrument or by the exercise of a

power of appointment may not be made if partial disclaimer is eXpressly prohibited
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SECTION 5

by the inter vivos governing instrument or by the instrument exercising the power

of appointment.

(4) (e) Interests arising by disclaimer. Notwithstanding pars. (a) and (b), a
person whose interest in property arises by disclaimer or by default of exercise of a

power of appointment created by an inter vivos governing instrument may disclaim

at any time not later than 9 months after the day on which the prior instrument of
disclaimer is delivered, or the date on which the donee’s power of appointment lapses.

(5) (b) Delivery to trustee. If the trustee of any trust to which the interest or
power of appointment relates does not receive the instrument of disclaimer under
par. (a), a copy shall also be delivered to the trustee. Failure to deliver a copy of the
inétruinent of disclaimer to the trustee within the time specified under sub. (4) does
not affect the validity of any disclaimer.

(7) (a) In general. Subject to sub. (8), unless the inter vivos governing
instrument provides otherwise, either expressly or as construed from extrinsic
evidence, the disclaimed property devolves as if the disclaimant had died before the
effective date of the transfer under the inter vivos governing instrument. If the
disclaimed interest is a remainder contingent on surviving to the time of
distribution, the- disclaimed interest passes as if the disclaimant had died
immediately before the time for distribution. If the disclaimant is an appointee
under a power of appointment exercised by an inter vivos governing instrument, the
disclaimed property devolves as if the disclaimant had died before the effective date

of the exercise of the power of appointment.- If the disclaimant is a taker in default

under a power of appointment created by an inter vivos governing instrument, the

disclaimed property devolves as if the disclaimant had predeceased the donee of the

power of appointment.
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SECTION 5

(8) (a) Subsequent interest not held by disclaimant. Unléss the inter vivos
governing instrument provides otherwise, either expressly or as construed from
extrinsic evidence, upon the disclaimer of a preceding interest, a subsequent interest
not held by the disclaimant and limited to take effect in possession or enjoyment after
the termination of the interest that is disclaimed accelerates to take effect as if the
disclaimant had died immediately before the time when the disclaimed interest

would have taken effect in possession or enjoyment or, if the disclaimant is an

appointee under a power of appointment and that power of appointment has been

exercised by-a—powerof-appointment, as if the disclaimant had died before the

effective date of the exercise of the power of appointment.

wwNota: Please review the chang s to the end of this sentence f

g o B s s e S B S .

SECTION 6. 701.01 of the statutes is repealed.
SECTION 7. Subchapter I (title) of chapter 701 [precedes 701.0101] of the
statutes is created to read:
CHAPTER 701
SUBCHAPTER I
GENERAL PROVISIONS AND

DEFINITIONS

SECTION 8. 701.0101 of the statutes is created to read:

J e L
701.0101 @g@iﬁ@.&iﬁﬂonmlﬁ,lw: Short title. This chapter may be cited as

the Wisconsin Trust Code.
SECTION 9. 701.0102 of the statutes is created to read:

701.0102 @fticle I, Section 102 —Scope. This chapter applies to express,

charitable or noncharitable, and testamentary or living trusts, and any trust created
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SECTION 9
pursuant to a statute, judgment, or decree that requires the trust to be administered
in the manner of an express trust. This chapter does not apply to any of the following:

(1) A constructive or resulting trust.

(2) A guardianship.

(8) A conservatorship.

(4) A custodial arrangement made pursuant to the Uniform Transfers to
Minors Act under ss. 54.854 to 54.898 or the Uniform Custodial Trust Act under ss.
54.950 to 54.988.

(5) A common trust or a collective investment fund.

(6) A trust created by a depository agreement with a financial institution.

(7) A trust made in connection with a business transaction, including a trust
created under a bond indenture or collateral trust agi‘eement or in connection With
a structured ﬁﬁance transaction, a common law trust under s. 226.14, or a business
trust. |

(8) A voting trust.

(9 A fund maintained pursuént to court order in conjunction with a
bankruptey proceeding, business liquidation, or class action lawsuit.

(10) A trust that is part of an employee benefit arrangement or an individual
retirement account.

(11) A trust established under a qualified tuition savings program or
education savings account.

(12) A trust account maintained on behalf of a client or customer by a licensed
service professional, including a trust account maintained by an attorney or by a real

estate broker.
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1 (13) Any other arrangement under which a person is a nominee or escrowee
2 for another.
vy . .
3~ SeEcTION 10. 701. 0103 of the statutes is created to read:
L v
@ 701.0103 A‘Zfrtlcle I, Section 103 - %)Defmltlons In this chapter:
5 (1) “Action,” with respect to an act of a trustee, includes a failure to act.
6 2) “Ascertainable standard” means a standard relating to an individual’s
7 health, education, support, or maintenance within the meaning of section 2041 (b)
8 (1) (A) or 2514 (c) (1) of the Internal Revenue Code.
9 (8) “Beneficiary” means a person that satisfies one of the following:
10 (a) Has a present or future beneficial interest in a trust, vested or contingent.
11 (b) In a capacity other than that of trustee, trust protector, or a directing party,
12 holds a power of appointment over trust property.
13 (4) “Charitable trust” means a trust, or portion of a trust created for a
e V Coa
@ charitable purpose described in s. 701.0405 (1). A‘pi/; 5;&\0‘?«; @D %Im’ ;{O&?wﬁ@, 5 ne V_,,}
15 (5) “Conservator” means a person appointed by a court pursuant to s. 54.76.
16 (6) “Directed trust property” means all or any portion of the property of a tru_%;t
- oUl's invesStect d) miomeged Py
17} that is 1nvested or managed by a directing party/(and for which the tru?;c(ee‘a_ O dos
) ! vp [} éﬂblﬁ
‘ L1018 has no investment or management respons1b1hty & o _ x,,)
v‘t::;, L‘””””‘WW% - S e e et
o019 e (7) “Dlrectlng party” means a person other than the settlor who, pursuant to\
5 ) _:/'/‘
/ 20 ; a trust instrument or an order of the court, is given a power to direct specified acts %
21 | of an excluded trustee. “Directing party” does not include a person whose power to ;i
22 f direct specified acts arises by virtue of being a trust protector or pursuant to a general f,,.r‘)

23 @Lgnlted power of appointment. ..
(8) “Environmental law” means a federal, state or local law, rule, regulation,

o Vi< Of Fon
or ordinance relating to protectior}( of the envu'onment.
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SECTION 10

— uf oTE: It is LRB draftlng pohcy to avoid using any’ as an adjectlve if “a ‘%{“\an”
b used with the ‘same result 1 made a similar change in subs. (7) and (27). ™
o f o g5 tal8

’ means a person appointed by a court as guardian of the estate

wodk 0 Of e @sinte

of a minor or adult individual pursuant td's. 54.10. “Guardian” does not include a

o

10

11

12

o
(11) “Incapacity” means the inability to receive and evaluate information

effectively or to communicate decisions to such an extent that the individual lacks
the capacity to manage his or her decisions.

(12) “Individual with a disability” means an individual who meets one of the
following tests:

(a) The individual receives social security, supplemental security income, or

b0 15 disanle
medical assistance beneﬁts on the basis of being an individual {{th a dlS&blll@ as

M ¢ Oupplie el of & i

(b) The individual has a mental or physical 1mpa1rment of a type and severity

v’; gt(;[ii‘“m/&\,g"j tf““’_['gz
that would cause the individual to be consideredi‘i dlsabled for purposes of
participating in the social security, supplemental seéurity income, or medical

assistance program, if the individual applied to be eligible for one of those programs

based on disability, and if the individual’s education, work record, and engagement
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in substantial gainful activity were disregarded. The fact that the individual is age
65 or older is not a bar to be considered an individual with a disability.

(13) “Interests of the beneficiaries” means the beneficial interests provided in
the terms of a trust.

(14) “Internal Revenue Code” means the Internal Revenue Code of 1986, as
amended, or such subsequent federal revenue law as may be in effect from time to

time. [ e

. #+NOTE: The drafting instructions directed me to confirm that this definitionis \

/' “consistent with” the definitions for IRC used elsewhere in the statutes. I'm not sure'what

. you mean by “consistent with.” The statutes contain a variety of definitions for the IRC.

.. See, for example, ss. 16.25 (1) (b), 19.42 (7s), 40.02 (39m), 71.01 (6), and 551.103. Would
“you like me to substitute one of these other definitions? yi

(15) “Jurisdiction,” with respect to a geographic area; includes a state or
country.

(16) “Person” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government;

governmental subdivision, agency, or instrumentality; public corporation; or any

other legal or commercial entity.

A7) “Power of withdrawal” means a presently exercisable\/general power of

appointment@_gﬁned under s. 702.02 (5), but does not include any of the following:
(a) A power exercisable by a trustee and limited by an ascertainable standard.
(b) A power exercisable by another person only upon consent of a trustee or of
a person holding an adverse interest.
(18) “Property” means anything that may be the subject of ownership, whether
real or personal or legal or equitable, or any interest therein.
(19) “Qualified beneﬁciary’5 means a beneficiary who, on the date on which the

beneficiary’s qualification is determined, satisfies any of the following:
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1 (a) Is a distributee or permissible distributee of trust income or pr1n01pal
_~—isNoms: Because the terms “income” and “principal” are ¢ defined only for purposss ’Qw
/\ of sulicEz{Qt?}'nXE I did not remove the word “trust” from par. (a), (b), or (c).
2 715 NW1thout covrilyszaerlng the existence or exercise of a gower of appomtment
3 . would be a distributee or permissible distributee of trust income or principal if the
4 interests of the distributees describéd in par. (a) terminated on that date without
5 causing the trust to terminate.
6 (¢) Without considering the existence or exercise of a power of appointment,
7 would be a distributee or permissible distributee of trust income or principal if the
8 trust terminated on that date.
9 (20) “Revocable,” as applied to a trﬁst, means a trust that can be revoked by
10 the settlor without the consent of the trustee or a person holding an adverse interest,
11 regardless of whether the settlor is incapacitated. |
@ (21) “Settlor” means a person, including a testator, who createség); contributes
@ property toga trust. If more than one person creates or contributes property to a
\/ 14 trust, each person is a settlor of the portion of the trust property attributable to that
15 person’s contribution except to the extent another person has the power to revoke the

trust or withdraw that portion.

(22) “Spendthrift provision” means a term of a trust that restrains either or

18 both of a voluntary or involuntary transfer of a beneficiary’s interest.

19 (23) “State” means a state of the United States, the District of Columbia,
20 | Puerto Rico, the United States Virgin Islands, any territory or insular possession
21 subject to the jurisdiction of the United States, and an Indian tribe, band, or nation
22 recognized by federal law or formally acknowledged by a state.

e NOTE: In the prevmus draft T indicated that this deﬁmtlon is problematlc in \
, “that it defines a “state” to be both a place and a group of people (Indian tribe or band).
I don’t believe this concern has been resolved. It is not clear how a state as a group of .~
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T o . ‘»Nn\qm'u\""'m’""’*‘---«~‘~m»‘_w,»,_rw_“_MA_W . ! {?

N people would work in practice; for eXample what does it mean under proposed s. 701. 01‘55*\\“
~~(2), where a trustee may transfer a trust’s pr1nc1pa1 place of administration to an Indian N
tribe or-band? - - — - . e

1 (24) “Terms of a trust” means the manifestation of the settlor’s intent regarding
2 a trust’s provisions as expressed in the trust instrument or as méy be established by
3 other evidence that Woﬁid be admissible in a judicial proceeding.

4 (25) “Trustee” includes an original, additional, and successor trustee, and a
5 cotrustee.

6 (26) “Trust for an individual with a disability” means a trust that is established
7 for the benefit of an individual with a disability of any age, if the assets of the trust
8 would not be counted as resources of the individual with a disability for purposes of

9 eligibility for medical assistance under subch. IV of ch. 49, if he or she applied for

10 medical assistance and was otherwise eligible.
11 (27) “Trust instrument” means an instrument executed by a settlor or created
J, 12 by an order of the court that contains terms of a trust, including any amendments
to the trust or modifications to the trust under s. 701.0111 or subch. IV g
e e B e
// ’ (28) “Trust protector” means a person or committee of persons, other than the
\/ 15 | settlor, who is expressly granted in the trust instrument one or more powers over the
16 trust other than a power to direct the trustee’s investment decisions, distribution

17 1 decisions, or other decisions that are required to be made by the trustee in carrying

18 | out the trustee’s duties in administering the trust.

#:*NOTE: This definition is broad enough that it seems to overlap the definitions
of directing party, and trustee. Is every trustee a trust protector? It seems that every
directing party would be a person whose power arises by virtue of being a trust protector,
i.e., the power is granted in the trust instrument. To what extent do you intend for the
definition of a directing party and a trust protector to overlap? Also s. 701.0808 (7) states
that a trust protector is not a directing party and is subject to s. 701.0818. This statement
{ is inconsistent with the definitions and with s. 701.0818 (16), which subjects a trust
! protector to 701.0808. If it is your intention that a trust protector cannot be a directing
party, I recommend putting that it the definition. I think it would be useful if you would
] provide me with a narrative of each title (a trust protector, a directing party, and a trustee)
A and how each does or does not overlap with the other.
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SECTION 10

v sl *NOTE Based on s. 701. 0818 (15) 1t appears that it is your mtent that a trust /Q\»«"
protector may be granted the powers to direct the trustee’s investment decisions,
distributions decisions, or other decisions related to the trustee’s duties but that for
purposes of exercising those powers he or she is not acting as a trust protector. Is this
correct? If so, I think this definition is somewhat confusing as it could be interpreted to

. mean that if a person has one of those powers he or she is not a trust protector L

e —
et T

SECTION 11 701 0104 of the statutes 1s created to read

701.0104 L%Sectlon mKnowledge (1) Subject to sub. (2), a

person has knowledge of a fact if any of the following applies:

(a) The person has actual knowledge of the fact.

(b) The person has recelved a notice or notification of the fact.

(c) The person has reason to know the fact from all the facts and circumstances
known to the person at the time in question.

(2) An organization that conducts activities through employees has notice or
knowledge of a fact involving a trust only from the time the information was received
by an employee having responsibility to act for the trust, or would have been received
by the employee if the organization had exercised reasonable diligence. An
organization exercises reasonable diligence if it maintains reasonable routines for
communioating significant information to the employee having responsibility to act
for the trust and there is reasonable compliance with the routines. Reasonable
diligence does not require an employee of the organization to communicate
information unless the communication is part of the individual’s regular duties or the

individual knows a matter involving the trust would be materially affected by the

information.

SECTION 12. 701.0105 of the statutes is created to read:

(;

701.0105 (Ar_gcle I, Section 105. ; Default and mandatory rules (1)

o bt

GJ
Except as otherwise provided m(sub (2/)1 thls chapter governs the dutles and powers

\
¢

of a trustee‘ relations among trusteesf and the rights and interests of a bneﬁmary
(4 v 0 e P“/'iiiﬂfgéﬂ ﬂg’ f? {gg/ fe ?m»fa v

ceching ' |

') d‘ g S’;’W"%g el A Haé‘ﬁv (mﬁf”aﬁ}?
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SECTION 12

P "*NOTE I altered the introductory phrase to avoid any ambiguity between subs ~ -

(1) and (2). Subsection (2) states that the terms of the trust prevaﬂ over the chapter /_,,,.3'
\ 1nclud1ng sub (1) [T : -

(2) The terms of a trust prevail over any provision of this chapter except for the
following:

(a) The requirements for creating a trust.

(b) The duty of a trustee or a directing party to act in good faith and in
accordance with the terms and purposes of a trust instrument and the interests of
the beneficiaries.

(¢) The requirement that a trust and its terms be for the benefit of its
beneficiaries, and that the trust have a purpose that is lawful.

(d) The power of a court to modify or terminate a trust under ss. 701.0410 to
701.0416.

(e) The effect of a spendthrift provision and the rights of certain creditors and
assignees to reach a trust as previded in ss. 701.0501 to 701.0507.

(f) The power of the court under s. 701.0702.

(g) The power of the court under s. 701.0708 (2) to adjust a trustee’s
compensation specified in the terms of the trust.

(h) The effect of an exculpatory term under s. 701.1008.

(1) The rights under ss. 701.1010 to 701.1013 of a person other than a trustee
or beneficiary.

Gg) Periods of limitation for commencing a judicial proceeding.

(k) The power of the court to take such action and exercise such jurisdiction as
may be necessary in the interests of justice.

(L) The jurisdiction of the court and venue for commencing a proceeding as

provided in ss. 701.0202, 701.0203, and 701.0204.
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SECTION 12

o A,

(m) The jurisdiction of the court under ss. 701.0807 (4), 701.0808 @ an
v
701.0818@%(”})

SECTION 138. 701.0106 of the statutes is created to read:
e

701.0106 7 ticle T, Section 106 —\Common law of trusts; principles of

N

equity. The common law of trusts and principles of equity supplement this chapter,
except to the extent modified by this chapter or another statute of this state.

SECTION 14. 701.0107 of the statute§ is created to read:

701.0107 % tlcleI,Secjlgﬂ107—)Govern1ng law. The meaning and effect
of the terms of a trust are determined by one of the following:

(1) The law of the jurisdiction designated in the truét instrument.

(2) In the absence of a controlling designation in the terms of a trust, the law
of the jurisdiction having the most significant relationship to the matter at issue.

SECTION 15. 701.0108 of the statutes is created to read:

S
L

© 701.0108 Article I, SpthQHIOQ Principal place of administration. (1)

The principal place of administration of a trust is determined by ahy of the following:
(a) The designation in the trust instrument if one of the following applies:
1. A trustee’s usual place of business is located in the jurisdiction designated
in the trust instrument.
2. A trustee is a resident of the jurisdiction designated in the trust instrument.
3. All or part of the administration of the trust occurs in the jurisdiction
designated in the trust instrument.
4. The trust instrument designates the jurisdiction where the settlor is

domiciled at the time the trust instrument is executed.
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(b) If the principal place of administration is not validly designated in the trust
- ML yunisgietion whet  / ‘ v Locate el |
mstrument,gthe trustee’s usual place of | busmess&or, if the trustee has no place of
&wa AT N Voo, A2 ?f\,m
busmess;{th\efrustee s re51denc e 15 o0 0
- #+NOTE: To be consistent with par. (a), is the principal place of admmlstratlon the#y -
1\ ]urlsdlctlon where the trustee’s usual place of business is located or the jurisdiction where \
“the trustee’s residence is located? o g

(c) If a corporate trustee is designated as the trustee of a trust and the corporate

trustee has offices in multiple states and performs administrative functions for the v

\

11
12
13
14
15

51

notice is valid and controlhng if the corporate trustee has a connection to the
jurisdiction designated in the notice, including an office where trustee services are
performed and the actual performance of some administrative functions for‘that
particular trust in that particular jurisdiction. The subsequent transfer of some of
the administrative functions of the corporate trustee to another state or states does
not transfer the principal place of administration as long as the corporate trustee
continues to maintain an office and perform some administrative functions in the
jurisdiction designated in the notice and the corporate trustee does not transfer the
principal place of administration pursuént to sub. (3).
(d) If there are cotrustees, one of the followingg:r - “ Alabion wher: >

1. If there is only one corporate trustee,\the usual place of business of the

s [oentld ‘
corporate trusteef(

e S w0

",

-t NOTE:-Again; shotld “this include a reference to the jurisdiction where the usual
@lace of business is located'? e . e SR

wﬁ:ﬁtﬁz—/};; tfd( ¢ e Uxfg‘ﬁ/\ 0. is lou{ted
2. %’he usual place of business or the residence of any of the cotrustee{ as agreed

to by all of the cotrustees with notlce to the quahﬁed beneficiarie,

%M totricstiay anmot oglad. o o ;X“’M«dmmww V/
bl (‘:\).‘/A/\/\ﬂ( D(df/&{o J- Aerez V")% “ f” l(}}) b/(/j a_ Ofx(/}%

'}L
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K ) prn i {2

’“’”NOTE What happens if there are cotrustees and neither subd. 1. or 2. apphes .
_i.e. the cotrustees can’t agree? S et ’

1 (2) Without precluding the right of the court to approve or disapprove a transfer
7 éwlv has no A iFae Five duj'kﬁ +D)
and subject to sub. (4), a trustee ma%ransfer a trust’s principal place of -

o

3 administration to another state or to a jurisdiction outside of the United States.

M ” e .
Fi #xNOTE: This g ion makes sub (1) Just a startmg poifit-an

f trustee to tr rthe principal place of administration to any Jurlsdlctlon Is this

| intent?-HSo, you may want to add a paragraph under sub (1) that says somethmg hke
p trustee under sub. (2) e P A N
A T%/ %’J . Gl‘”“‘k‘d’)/w" ‘
5 - ! . o
k4‘> 3) stee shall notify the qualified beneficiaries/of a proposed transfer ekire f"ff '

5 of a trust’s pr1nc1pal place of administration not less than 30 days before initiating
6 the transfer. The trustee shall include in the notice of proposed transfer all of the
7 following:
8

(a) The name of the jurisdiction to which the principal place of administration

9 is to be transferred.

10 (b) The mailing address, electronic mail address, if available, and telephone
11 number at the new location at which the trustee can\be contacted.
12 (¢) An explanation of the reasons for the proposed transfer.
13 (d) The date on which the proposed transfer is anticipated to occur.

/ 14\ (e) The date not less than 30 days after the giving of the notice, by Whlch J

o brwst proteclar, Or ‘(_/g/r((fif?///f] J”;fj

QW\ /{ qualified beneﬁc1ary must notify the trustee of an objection to the proposed transfer.
16 (4) The authority of a trustee to act under sub. (2)\<7’V1thout court approval to
17 transfer a trust’s principal place of administration is suspended if a qualified

ruskprote o, oF IPeetinG padl

P

A8 3 beneficiary/commences a judicial proceeding objecting to the proposed transfer on or
S

19 before the date specified in the notice. The suspension is effective until the judicial

20 proceeding is resolved or withdrawn.
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1 (5) In connection with a transfer of a trust’s principal place of administration,
2 the trustee may transfer some or all of the trust property to a successor trustee
3 designated in the terms of the trust or appointed pursuant to s. 701.0704.
4 (6) The law of the trust’s principal place of édministration governs
5 administrative matters. |
6 SECTION 16. 701.0109 of the statuteigii created to read:
( 7 /’) 701.0109 é&tjcle I, Section 109 ﬁ Methods and waiver of notice. (1)
é / Notice to a person under this chapter or the sending of a document to a person under
9 this chapter shall be accomplished in a manner reasonably suitable under the
10 circumstances and likely to result in receipt of the ﬁotice or document. Permissible
11 methods of notice.or for sending a document include 1st class mail, personal delivery,
12 delivery to the person’s last known place of residence or place of business, or a
13 properly directed electronic message.
14 (2) Notice otherwise required under this chapter or a document otherwise
15 required to be sent under this chapter does not need to be provided to a person whose
16 identity or location is unknown to and not reasonably ascertainable by a trustee.
17 (3) Notice under this chapter or the sending of a document under this chapter
18 may be waived by the person to be notified or sent the document.
19 (4) Notice of a judicial proceeding shall be given as provided in the applicable
20 rules of civil procedujf. | |

SECTION 17. 701.0110 of the statutes is created to read:

J TS 2
701.0110 ticle I, Section 110 9 Others treated as qualified
beneficiaries. (1) A charitable organization that is expressly designated to receive
24 distributions under the terms of a charitable trust and that is not subject to a right

25 of substitution by the settlor or by any other party prior to the charitable

cs

~NG K @om@g/ Hew 15 H:/J subacction (afpudiol Lo 1ndoioeh ot
- e = ) ! %,

3. ‘7.@ [, 00 J 3 M&m_//m\ 1S rétpmdosed u{/”/’f e T 70/ ¢/ ¢ / 2.0 "(:; ‘
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/ ‘ SECTION 17
organization becoming a distributee or permissible distributee of trust income or
principal has the rights of a qualified beneficiary under this chapter if the charitable
organization, on the date on which the charitable organization’s qualification is
being determined, satisfies one of the following:

(a) The charitable organization is a distributee or permissible distributee of
trust income or principal.

(b) The charitable organization would be a distributee or permissible
distributee of trust income or principal upon the termination of the interests of other
distributees or permissiblé distributees then receiving or eligible to receive
distributions.

(¢) The charitable organization would be a distributee or permissible
distributee of trust income or principal if the trust terminated on that date.

~ (2) A person appointed to enforce a trﬁst created for the care of an animal or

another noncharitable purpose as provided in s. 701.0408 or 701.0409 has the rfghts

- of a qualified beneficiary under this chapter.

(3) The attornéy general of this state has the rights of a qualified beneficiary
with respect to a charitable trust having its principal place of administration in this
state only when the charitable interest to be represented would qualify under sub.
(1) but no charitable organization has been expressly designated to receive
distribution under the terms of a charitable trust.

SECTION 18 701. 0111 of the statutesle created to read:

i AT e
P s

g
701.0111 ticle I, Section 111 —\Nonjudicial settlement agreements.

(1) In this section, “interested person” means a person whose consent would be
required in order to achieve a binding settlement were the settlement to be approved

by the court.
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SECTION 18

(2) An interested person may be represented under this section as provided in
subch. III.
(3) Except as provided in sub. (4), an interested person may enter into a binding

nonjudicial settlement agreement with respect to any matter involving a trust. A

i o e Y ﬁ\a%’

binding judicial settlement agreement Qlas the effect Q’f‘_g\rl}”g}jdgggfﬁ_g}&@ is

)

considered part of the trust instrument.

(4) A nonjudicial settlement agreement is valid only to the extent it includes
terms and conditions that could be properly approved by @/@ﬁyt or under this
chapter or other applicable law. N

L Epcepl an paovicact 1o Dube ¢ @3

5) ( 'K nonjudicial settlement agreement may resolve any matter involving a
a ,

trust, including any of the following:

ify/that the Tigt is ilustrative; I\alteredthe infro. langugge to
atement of what 4 seftlemént ggreemeny/may be/used far.
guage is consistentwith yourdntent! g

(a) The interpretation or construction of the terms of the trust.

(b) The approval of a trustee’s report or accounting or waiver of the preparation
of a trustee’s report or accounting.

(¢) Direction to a trustee to perform or refrain from performing a particular act
or the grant to a trustee of any necessary power.

(d) The resignation or appointment of a trustee.

(e) The determination of a trustee’s compensation.

(f) The transfer of a trust’s principal place of administration.

(g) The liability or release from liability of a trustee for an action relating to the
trust.

(h) The criteria for distribution to a beneficiary where the trustee is given

discretion.
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SECTION 18

(i) The resolution of disputes arising out of the administration or distribution
of the trust. |

() An investment action.

(k) Appointment of a directing party or a trust protector.

(L) Direction to a directing party or to a trust protector to perform or refrain

from performing a partlcular act or the grant,/\to a dlrectlng party or trust protector\

_node e

. /N
(6) Any interested person may request @Acourt to approve a nonjudicial

of any necessary powerﬁﬁ”

settlement agreement, to determine whether the representation as provided in
subch. ITI was adequate, or to determine whether the agreement contains terms and
conditions the court could have properly approved.

SECTION 19. 701.02 of the statutes is repealed.

SECTION 20. Subchapter II (title) of chapter 701 [precedes 701.0201] of the

. gtatutes is created to read:

CHAPTER 701
SUBCHAPTER II
JUDICIAL PROCEEDINGS
SECTION 21. 701.0201 of the statutes is created to read:

(oo

701.0201\/ ticle I1, Section 201;;; Role of court in administration of

trust. (1) The court may intervene in the administration of a trust to the extent its
jurisdiction is invoked by an interested person or as provided by law.

(2) Unless ordered by the court upon,{petltlon iof a settlor, trustee, or quahﬁed

fﬂ’/‘w%f/z RN 9 et te el Sapea g I,
beneﬁmar)/( a trust is not subJect to continuing Judlclal supervrélon

. e 0

e T e o
.~ FNOTE: Is the purpose of adding the language “upon petition of a settlor trustee S
“or qualified beneficiary,” to prevent a court from sua sponte ordering continuing Judlc1al\
\S\Qerwsmn of a trust? In other words, in addition to followmg the UTC p031t1on that

\
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SECTION 21

(8) A judicial proceeding involving a trust or the trust’s administration may

involve any of the following: Q

o \“‘w—wj

+5“‘N0TE Please conﬁrm that th1s is consmtent Wlth your i intent. ™

(a) Determining the validity of all or any part of a trust. /
d,{,ﬁ L2 t “}EY g Jf A bg ‘lrfE @ —h'l&%?wb .l,‘,,,/p)*;

(b) Appointing or removing a trustea/ 7 J J? ¢ e

(c) Appointing a representative or guard1an ad litem as prov1ded in s. 701.0305,
whether or not any other judicial proceeding concerning the trust is pending. v

ggﬁ oy e vfaz Q% X dltmué’mﬁ ,0&’36
| (d) Reviewing a trustee s¢ o rwst peo Jeater

(e) Approving interim or final accounts.

(f) Ascertaining trust beneficiaries.

(g) Determining the existence or nonexistence of any immunity, power,
privilege, duty, or right.

(h) Requesting trustee instructions.

(i) Obtaining a declaratory judgment.

(j) Seeking reformation or other equitable relief with respect to a trust.

(k) Resolving a question arising in the administration of a trust, including a

question of construction of a trust instrument. o)

e R N
e NOTE: 1 mod1ﬁed thls paragraph to refer to singular nouns. Under s. 990.001)

\ ), the singular 1ncludes the plural so this is purely a technlcal)hang&,/*/
&““““*“’*'”" R 5 umémj ,’?ﬁ/?l 4 WMZlNP’é’l‘:@ lf]gT

(1) Determining any other matter involving a truste?/gand beneficiary. |

“weNOTE:  Yes, the use of the capital (L) is 1ntent10nal to dlstmgmsh 1t from the
3 numberlyw e e -

SECTION 22. 701.0202 of the statutes is created to read:

V v
701.0202 { 1cle II ‘Section, 202 —“Personal jurisdiction. (1) By
S o
accepting Qtrusteeshlp of a trust having its principal place of admlmstratmn in
L {\O\,Ppmxa EVINEPPW > as & b uﬁ‘lA{y otee ‘lﬁ)‘/s) o7
. 4 oy PRy o o o §

s e om0 clisg e ting “
T2 OV g e (£ T N g } | |
Gk lO P ot
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6% O ‘W A% 7
o
this state or by moving the principal place of administration&to this state, trustee
N +vwg 8 P c:?’k@ E’sz“’L 4 OV ive et p &y e "{”\1

submits personally to the jurisdiction of the courts of this state regarding any matter

involving the trust.\/ N

(2) With respect to a beneficiary’s interest in a trust, the beneficiary of a trust
having its principal place of administration in this state is subject to the juﬁsdiction
of the courts of this state regarding any matter involving the trust. By accepting a
dis‘tribution from a trust having its principal place of administration in this state,

a recipient submits personally to the jurisdiction of the courts of this state regarding

any matter involving the trust. Y,

N {
bt e J— w-»ﬁ———,m«»-—_,—m—w;‘"““"'—”H/F“H . . \”"mq
,,,,,,,,, = NOTE: In accordance with LRB drafting conventions, I converted the plurals in

//tﬁis paragraph to singulars and replaced “such a trust” with “a trust having its principal
{ place of administration in this state.” Okay? ’ d
N ) - e e ‘

o

(3) Notwithstanding any contractual provision or other agreement between
the trustee and the agent to the contrary, by accepting the delegation of a trust
function pursuant to s. 701.0807 or 881.01 (10), or otherwise, from the trustee of a
trust having a principal place of administration in this state, the agent submits
personally to the jurisdiction of the courté of this state regarding any matter
involving the trust.

“) }This section does not pfeclude other methods of obtaining jurisdiction over

Aiveet ney Pon H@) T ust protea b,

a trustee,{beneficiary, or other person receiving property from the trust.

SECTION 28. 701.0203 of the statutes is created to read:

' : 2.
701.0203 @ticle II, Section 203};——;Subj ect matter jurisdiction. (1) The

circuit court assigned to exercise probate jurisdiction has exclusive jurisdijtion of
5 Hrust P fee ‘jf”('f“f,,? &

proceedings in this state brought by a trustee/( or beneficiary concerning the

administration of a trust. Except as otherwise provided in this chapter, and as

ez e fin 1\\ pat
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SECTION 23

applicable, the probate procedure described in ch. 879 apphes to a proceeding
Y n)‘f‘VL'LS+ pyof"ﬂd‘g*m) d\(’e“}f ey gwumﬁ}
brought by a trusteeg)r beneficiary concernlng the admlmstratlon of a trust.

0
,,,,,,,,,,,,,,,,, >

- nd l”?fif)‘ﬁly’ Yin this subsectlon and ehmmated the word “such .

e i

(2) This section does not preclude judicial or nonjudicial alternatlve dispute
resolution, 1nclud1nga,/yn0njud1c1al settlement agreements described in s. 701.0111.

SECTION 24. 701.0204 of the statutes is created to read:

701.0204\/ ticle IL, Section 204 —Venue. (1) Except as provided in sub.
(2), venue for a judicial proceeding involving a trust may be in the county of this state
in which the trust’s principal place of administration is or.will be located or, if the
trust is a testamentary trust and the decedent’s estate is not yet closed, in the county
of this state in which the decedent’s estate is being administered.

(2) If a trust has no trustee, venue for a judicial proceeding for the appointment
of a trustee is in any of the following:

(a) A county of this state in which a beneficiary resides.

(b) A county of this state in which any trust property is located.

(¢c) A county of this state in which the holder of trust property maintains-an
office.

(d) If the trust is a testamentary trust and the decedent’s estate is not yet
closed, in the county of this state in which the decedent’s estate is being
administered.

(83) Venue for a judicial proceeding involving a trust is also governe‘d by ss.

801.50 to 801.62, as applicable, and such proceeding is regarded as a civil action for

that purpose. ™

e *NOTE: 1 replaced “shall be further” with “is also,” which I believe reflects your N
"intent and removes the false imperative. This section is stating the law rather than /
dlrectmg an actor to do somethlng .

"‘\_»A P e R AR i 2

%,
N
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SECTION 24
N

=" +xsNOTE: Another way to achieve your intent is to eliminate this subsection and
/" add a subsection to s. 801.50 that provides that the venue for an action involving a trust
( is in any county specified in s. 701.0204. This approach would incorporate the specific
\ requirements provided under s. 701.0204 into the general venue statutes. This approach

_ also has the advantage of providing notice to a person looking at the general venue

“statutes that actions involving trusts have slightly different venue rules.

1 SECTION 25. 701.03 of the statutes is repealed.

2 SECTION 26. Subchapter III (title) of chapter 701 [precedes 701.0301] of the

3 statutes is created to read:

4 CHAPTER 701

5 SUBCHAPTER III

6 REPRESENTATION

7 SECTION 27. 701.0301 of the statutes is created to read:
@ 701.0301 ticle III, Sectionﬁl}epresentation: basic effect. (1)

9 Notice, information, an accounting, or a report given to a person who may represent
10 andbbind another person under this subchapter is a substitute for and has the same
11 effect as notice, information, an accounting, or a report given directly to the other
12 person. o e

)

13 (2) The consent of a person who may represent and bind another person under

14 this subchapter is binding on the person represented unless the person represented

15 objects to the representation by notifying the trustee or the representative in writing
16 before the consent Wouid otherwise have become effective.

17 (3) Except as provided in ss. 701.0411 and 701.0602, a person who under this

18 subchapter may represent a settlor who lacks capacity may receive notice and may

19 give a binding consent on the settlor’s behalf.
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SECTION 27

(4) A settlor may not represent and bind a beneficiary under this subchapter
with respect to the termination or modification of a trust under s. 701.0411 (1).

(5) A trustee is not liable for giving notice, information, an accounting, or a
report to a beneficiary who is represented by another person under this subchapter
and nothing in this subchapter prohibits the trustee from giving notice, information,
an accounting, or a report to the person represented.

SECTION 28. 701.0302 of the statutes is created to read:

. : .
- 701.0302(Article III, Section mRepresentation by holder of general

S~ v * _
<t‘estam£g£g£y5power of appointment. Tb the extent there is no conflict of interest

Y S ¥ S
between a holder of a general @stamenté?y power of appointment and a person

representéd with respect to the particular question or dispute, the holder may
represent and bind the person whose interests, as a permissible appointee, a taker
in default, or otherwise, are subject to the power.

SECTION 29. 701.0303 of the statutes is created to read:

&
— a

701.0303 ticlewlwlﬂlw,wﬁectionﬂ.@ Representation by fiduciaries and

- parents. To the extent there is no conflict of interest between a representative and

the person represented or among those being represented with respect to a particular
question or dispute, all of the following apply:

(1) A conservator may represent and bind the estate that the conservator
v L) .V
controls. Noimuxw‘g\«:mck\wg <s, S(J(.l@/ G ‘fS‘J,&f(ZDJ )

(2) |X guardian of the estate may represent and bind the ward and a guardian
of the person may represent and bind the ward if a guardian of the estate of the ward

has not been appoirited.

o wxNOTE: Under s 54.20, there are certain deél“stt'hét a guardian of the estaté\
may not exercise without court approval. Is this subsection intended to allow a guardian

of the estate to represent a ward on an issue that would otherwise require court approval /
g i

N
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SECTION 29

Al
/

g
ol

oris it intended to only allow a guardian of the estate to represent a ward for mattei*éw\
_which the guardian is authorized to act? If the answer is the latter, I recommend adding
similar language to sub. (3), i.e., “having authority to act.” If the answer is that the intent >
is to override the restrictions in ch. 54, I recommend adding “notwithstanding s. 54.20”
. phrase. Asimilar issue exists for guardians of the person. Specifically, please see s. 54.25

(8) An agent having authority to act with respect to the particular question or
dispute may represent and bind the principal.

(4) A trustee may represent and bind the beneficiaries of the trust, except as
to matters relating to the administration or distribution of fhe trust.

(5) A personal representative of a decedent’s estate may represent and bind a
person interested in the estate, except as to matters relating to the administration
or distribution of the estate.

(6) A parent may represent and bind the parent’s minor or unborn child. If a
disagreement arises between parents seeking to represent the same minor child or
unborn child, representation is determined as follows:

(a) If only one parent is a beneficiary of the trust that is the subject of the
representation, that parent is entitled to represent the minor child or unborn child.

(b) If both parents are beneficiaries of the trust that is the subject of the
representation, the parent who is related to the settlor, other than by reason of being
married to the other parent, is entitled to represent the minor child or unborn child.

(c) Subject to s. 701.0301 (4), if neither parent is a beneficiary of the trust that
is the subject of the representation, the parent who is the settlor of the trust that is
the subject of the representation is entitled to represent the mindr child or unborn
child. |

(d) If neither parent is a beneficiary or settlor of the trust that is the subject

of the representation, the parent who is a related to the settlor, other than by reason
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of b belng ‘married to the other parent, is entltled to represent the minor child or
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unborn child.

(7) The order in which the representatives are listed in subs. (1) to (6) sets forth
the priority each such representative has relative to the others.

(8) If thereis no one permitted to act under subs. (1) to (6), if all tof the people

entitled to act under those subsections have-declined to act, or if the truste
dee/\ Suls g, QB to UU)
determmes that the otherwise available representatlon/(mlght be 1nadequate/ the

v A

trustee may appoint a representatlve to act. Q\

’_/.,—-—\_.,___\ e

rp' G act 1f the trustee determines that the otherwise available representation might be
inadequate, you are basically giving the trustee the discretion to trump the remainder

LA
of the section if the trustee believes the representation “might be inadequate.” Is this
consistent with your 1ntent‘7 )

SECTION 30 701.0304 of the statutes 1s created to read:

PR

701.0304 (A;;gg!e ITI, Section 304 . "Representatlon by person having

substantially identical interest. Unless otherwise represented with respect to a
particular question or dispute, a minor, incapacitated, or unborn individual or a
person whose identity or location is unknown and not reasonably ascertainable may
be represented by and bound by another person having a substantially identical
interest with respect to the particular question or dispute, but only to the extent
there is no conflict of interest between the representative and the person represented
with respect to the particular question or dispute.

SEcTION 31. 701.0305 of the statutes is@ created to read:

— -
701.0305 Article 111, Section 305 —JAppointment of representative. (1)

[e W

If the court determines that\/[tnterest is not represented under this

subchapter, or that the otherwise available representation might be inadequate, the

court may appoint a representative or guardian ad litem to receive notice, give
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consent, and otherwise represent, bind, and act on behalf of the person who is not
represented or whose representation might be @Qi/nadequate. A representative or

guardian ad litem may be appointed to represent several persons or interests. ¢

S

—~—%=NoTE: I added “a person’s” before interest in the first sentence of this subsection
fc; be consistent with the directive that the court may appoint a representative or GAL
for a person who is not represented or whose representation is adequate. Please confirm
that this is consistent with your intent.

(2) A representative or guardian ad litem may act on behalf of the individual
represented with respect to any matter arising under this chapter, whether or not
a judicial proceeding concerning the trust is pending.

(8) In making decisions, a representative or guardian ad litem may consider
any general benefit accruing to the living members of the individual’s family.

SECTION 32. 701.04 of the statutes is repealed.

SEcTION 33. Subchapter IV (title) of chépter 701 [precedes 701.0401] of the
statutes is created to read:

CHAPTER 701
SUBCHAPTER IV
CREATION, VALIDITY,
MODIFICATION, AND TERMINATION
OF TRUST
SECTION 34. 701.0401 of the statutes is created to read:

7 01.0401\/@}ticle IV,_:qution 401 —Methods of creating a trust. A trust

may be created by any of the following:
(1) A transfer of property to another person as trustee during the settlor’s

lifetime, by will, or by other disposition taking effect upon the settlor’s death. -
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1 (2) A declaration by an owner of property that the owner holds identifiable

2 property as trustee or declaration by any person who intends to create a trust with

3 the expectation that property of the person or others will be transferred to the trust.

4 (3) An exercise of a power of appointment in favor of a trustee.

5 (4) A court pursuant to 1ts statutory or equitable powers.

w 0 J; (\' 0 28 don A \/
K 6 BG) A guardlan( or conservator acting with authorlty of the court, a
/ g L,w\d,!x(f \

LoV
representatlve payee,lan agent T an attorney mn fadj under a power of attorneyithat) ¢ .
C

1 ants authority to create the trust., i
expregsly gr ority VISl 4o ¢ Lo foy in Lo ot rofenere

-—9‘9 G (6) Oziy éﬁthg;ﬁig;er authorized by statute, regxf %( c%mrcﬁ({)“grlzévﬂ or (ﬁﬁe??ﬂfv(&l_
10 provision having the effect of law.

i£ SECTION 35. 701.0402 of the statutes ii created to read:

@ 701.0402 @kqle VIV. Section 402 j;i&l;equirements for creation.\/ 1) A

13 trust is created only if all of the following are satisfied: |

14 (a) The settlor of the trust has capacity as defined in sub. (4) to create the trust,

O§ W & Q{%'mc)
@ unless the trust is created by court order or by an agent, guardia?,/ conservator, or

1¢§% representative payee with authorlty to gft

@ (b) The settlbfl m indicates an intention to create the trust, or
18 a statute, regulation, common law, other provision having the effect of law, judgment,
19 or decree creates or authorizes the creation of a trust. ‘ QM

o

N OTE: “What is the purpose of the cross—reference to s. 701. 0401? It seems~
(e CeSSﬂI‘Y T ——— -

20 (c¢) The trust has a definite beneficiary or is one of the following:
21 1. A charitable trust.
22 2. A trust for the care of an animal, as provided in s. 701.0408.

23 3. A trust for a noncharitable purpose, as provided in s. 701.0409.
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(d) The trustee has duties to perform.
(e) The same person is not the sole trustee and sole beneficiary.
(2) A beneficiary is definite if the beneficiary can be ascertained at the time the

trust is created or in the future.

or applied. Therefore, the term “now” would have a different meaning every time the

s NOTE: A statute is regarded as speakmg in the present as of the tlme 1t is read>
statute was read or apphed Please confirm that I have retained.-your-intent... . —

e s T f"‘)ﬂA

v
3) A power ina trusteegg“ust Jprotector; or ‘other person des1gnated in the trust

1nstrum nt to select a beneficiary from an indefinite class is valid. If the power is

not exercised within a reasonable tlme, the power falls and the property subject to

the power passes to the persons who would have taken the property had the power

i

‘eiwh s cﬁ&r@w l\m X ,A/ +V<,UL‘S (#1e L’a A %ﬁwf
! (ny Se Tole0(03 7
= (4) Capacity required to create a trust is the same as the capacity to make a

not been conferred.

will.

SECTION 36. 701.0403 of the statutes is created to read:

P R ——

701.0403 \/@tlcle IV Sectlon 403 B %X Trusts created in other

et pmens st

jurisdictions. A trust not created by Wﬂl is Vahdly created if its creation complies
with the law of the jurisdiction in which the trust instrument was executed, er the
law of the jurisdiction in which, at the time of creation, any of the following was
satisfied:

(1) The settlor was domiciled, had a place of abode, or was a national.

(2) A trustee was domiciled or had a place of business.

(8) Any trust property was located.

SECTION 37. 701.0404 of the statutes is created to read:

701.0404 Artlcle IV Sectlon 404 ﬁ Trust purposes. A trust may be created

- only to the extent its purposes are lawful and possible to achieve. A trust and its
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terms must be for the benefit of its beneficiaries or for a noncharitable, but otherwise
valid, purpose as described in s. 701.0409.

SECTION 38 7 01.0405 of the statutes 1s created to read:

701.0405 @'tlcle IV, Section 405 )Charltable purposes; enforcement.

(1) A charitable trust may be created for the relief of poverty, the advancement of

education or religion, the promotion of health or governmental or municipal

' purposes, or other purposes the achievement of which is beneficial to the community.

(2) If the terms of a charitable trust do not indicate a particular charitable
purpose or beneﬁéiary, or designate persons or procedures for selecting charitable
purposes or beneficiaries, the court may select one or more charitable purposes or
beneficiaries. The selection must be consistent with the settlor’s intention to the
extent it can be ascertained. |

(8) The settlor of a charitable trust or his or her designees, whether identified
within or without the terms of the tfust, or a charitable entity named in the trust
instrument, or the attorney general, or a cotrustee, or such other person the court
determines to have sufficient interest may maintain a proceeding to enforce the
trust.

SECTION 39. 701.0406 of the statutes is created to read:

€1
et

Vo
701.0406 fArtlcle IV Sectlon 406 —'Creation of trust induced by fraud,

. _ . . LYDR. T il Wm:-%a - .
duress, or undue influence. A trust is void, 4fi vvholeg:lj(_w;g_%pam)to the extent its

creation was induced by fraud, duress, or undue influence.

s NoTE: The phrase “in whole or in part” is superﬂuous in thlS context I \
{ recommend removmg it and retalnmg the UTC language J

T, PR g

SECTION 40. 701.0407 of the statutes is created to read:
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701.0407 @le IV, Section 407 %Evidence of oral trust. Except as -

required by a statute other than this chapter, a trust does not need to be evidenced
by a trust instrument, but the creation of an oral trust and its terms may be

established only by clear and convincing evidence.

#:NOTE: T am not aware of any specific cites. '

SECTION 41 701.0408 of the statutes is created to read:

701.0408 &‘tlcle 1V, Sectlon 408‘; Trust for care of animal. (1) A trust
may be created to provide for the care of an animal alive during the settlor’s lifetime. |
The trust terminates upon the death of the animal or, if the trust was created to
provide for the care of more than one animal alive during the settlor’s lifetime, upon
the death of the last surviving animal.

(2) A trust authorized by this section may be enforced by a person appointed
in the terms of the trust or, if no person is so appointed, by a person appointed by the
court. A person having an interest in the welfare of the animal may request the coutt
to appoint a person to enforce the trust or to remove a person appointed under this
subsection.

(8) Property of a trust authorized by this section may be applied only to its
intended use, except to the extent the court determines that the value of the trust
property exceeds the amount required for the intended use. Property not required
for the intended use must be distributed to the settlor, if then living, otherwise to the

settlor’s successors in interest. o

P *NOTE "I removed “1 “Except as otherwise provided in the terms of the trust, 1S to
av01d any amblgulty with the general default rule under s. 701.0105. I made a similar )

SECTION 42. 701.0409 of the statutes is created to read:

it
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701.0409 cArticle IV, Section 409 — Noncharitable trust without

ascertainable beneficiary. Except as otherwise provided in s. 701.0408 or by

3 another statute, the following rules apply:

4 (1) A trust may be created for a noncharitable purpose without a definite or

5 definitely ascertainable beneficiary or for a noncharitable but otherwise valid

6 purpose to be selected by the trustee.

7 (2) A trust may be created for maintaining, keeping in repair, and preserving

8 any grave, tomb, monument, gravestone, or any cemetery. Any cemetery authority
9 under s. 157.061 (2) may receive property in trust for any of the purposes specified
10 in this subsection and apply the income from the trust to the purpose stated in the

trust instrument. ‘ / .
. e Truad ( .
(8) A trust authorized by this section may be enforced by a personappointe

d
in the terms of the trust or, if no person is so appointed, by af Eersop”\;\appointed b};ﬁ@y

court. st PMA{L%

15 (4) Property of a trust authorized By this section may be applied only to its
16 intended use, except to the extent the court determines that the value of the trust
17 property exceeds thg amount required for the intended use. Property not required
18 for the intended use muét be distributed to the settlor, if then living, otherwise to the
19 settlor’s successors in interest.

20 SECTION 43. 701.0410 of the statutes is created to read:

217%3 7 01.0410Vg_x"ticle 1V, Section 4}gﬁi’lodiﬁcation or termination of trust;
22 proceedings for approval or disapproval. (1) In addition to the methods of
23 termination prescribed by ss. 701.0411 to 701.0414, a trust terminates to the extent

24 the trust is revoked or expires pursuant to its terms, no purpose of the trust remains
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1 to be achieved, or the purposes of the trust have become unlawful or impossible to
2 achieve.
3 (2) A proceeding to approve or disapprove a proposed modiﬁcation or
4 termination under ss. 701.0411 to 701.0416, or a proposed trust combination or
5 division under s. 701.0417, may be commenced by a trustee or beneficiary, and a
6 proceeding to approve or disapprove a proposed modification or termination under
7 s. 701.0411 may be commenced by the settlor. The settlor of a charitable trust may
8 maintain a proceeding to modify the trust under §. 701.0413. A trustee has no
9 standing to oppose a proposed modification or termination commenced under s.
10 701.0411 (1).
11 (3) A trustee may not be compelled by a modification or termination under this
12 section, under ss. 701.0411 te 701.0416, or by any other statute or legal or equitable
13 doctrine to make distributions to or for any beneficiary of a trust for an individual
14 with a disability or to terminate the trust, during the lifetime of the individual With
15 a disability. A court may modify the terms of a trust for an individual with a disability
16 with retroactive effect or reform the terms of such trust to achieve the settlor’s
17 objéctive or, if because of circumstances not anticipated by the settlor, to otherwise
18 further the purposes of the trust so that it does not result in the ineligibility of the

@ individual with the disability for/'@gllc‘ggmstaﬂwe@ benefs 'S ,:Jf\v ZWU f it Progpey
\ 4

i "‘S‘fb”ﬁ""iﬁteﬁt1onally" use “public assistance” in this paragraph, as v
compared to “medical assistance” in the definition of “trust for an individual with a o

Qsablhty” or a government program in s. 701 0418 (4) (c)? o

20 (4) Sections 701.0410 to 701. 0418 are not apphcable to a conversion of a trust

21 to a unitrust under s. 701.1106. (’“‘x
e NOTE: “Section 701.1106 is created in 2011 LRB- 4340/P1 the Prmmpal and S
KMIncome Act. This bill will be incorporated at a later time, — ——

(5) Sections 701.0410 to 701.0418 are subject to s. 445.125
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SECTION 44 701.0411 of the statutes is created to read:

— 9
701. 0411 @1cle IV, Section 411 —} Modification or termination of

noncharitable irrevocableﬁ;;:l;tm;;::onsent. (1) A noncharitable irrevocable
trust may be modified or termihated, with or without court approval, upon consent
of the settlor and all beneficiaries, even if the modification or termination is
inconsistent with a material purpose of the trust. A settlor’s power to consent to a
trust’s modification or termination may be exercised by any of the following:

(a) By an agent of the settlor under a power of attorney only to the extent
expressly authorized by the power of attorney or the terms of the trust.

(b) By the settlor’s guardian with the approval of the court supervising the
guardianship if an agent is not so authorized.

(¢c) By the settlor’s conservator with the approval of the court supervising the
conservatorship if an agent is not so authorized and a guardian has not been
appointed.

(2) (a) A noncharitable irrevocable trust may be terminated upon consent of all
of thé beneficiaries if the court concludes that continuance of the trust is not
necessary to achieve any material purpose of the trust.

(b) A noncharitable irrevocable trust may be modified upon consent of all of the

beneficiaries if the cdurt concludes that modification i1s not inconsistent with a

material purpose of the trust.

3/
i |
3)(a) Except as provided in par. (b)}a\spendthrift provision in the terms of the

trust is not presumed to constitute a material purpose of the trust.

f’g C%})\@ A court may not compel a beneficiary to consent to a modification or

termination to satisfy a creditor of the beneficiary.
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‘‘‘‘‘‘‘ ﬂ

e NOTE: It 18 not clear to me how par. (b) is an exception to the presumptlon th;t\
@ a spendthr1ft provision is not a material purpose of the trust. Should par (b) be 1ts own_ )

Subrection?
e T T \/
Q /m (s ) (i») Upon termination of a trust under sub. (1) or (2), the trustee shall distribute

the trust property as agreed by the beneﬁmarles

@( { ((53 If not all of the beneﬁc1ar1es consent to a proposed modification or

4 termination of the trust under sub. (1) or (2), the modification or termination may
5 be approved by the court if the court is satisfied that all of the following apply:

6 (a) If all of the beneficiaries had consented, the trust could have been modified
7 or terminated under this sectien.

8 (b) The interests of a beneficiary who does not consent will be adequately

Wﬂm Hd s sectho o
l ( 1 lfu’(’){ ) ef’./\(",/ R
DAt iye TNy

ghall receive noticé or{ﬁt\g A
7 \ = ; RS

o119

TY LS

oy A 00
TN & protected The Feustes shall oywe votiee 9% a proce?,

/
10 q:\: ( 4’»}) O @e settlor, if 11V1ng and not under incapacity,

11 (groceedlng under thlS sectlo

W ‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘

/}2 SECTION 45. 701.0412 of the statutes is created to read:

QED ' . | ,m W,I_Yw SégtTSJ ) ﬁ -j} Modlflcatlon or termination
14 because of unanticipated circumstances or inability to administer trust
15 effectively. (1) The court may modify the administrative or dispositive terms of a
16 trust or terminate the trust if, because of circumstances not anticipated by the
17 settlor, modification or termination will further the purposes of the trust. To the
18 extent practicable, the court shall make the modification in accordance with the

19 settlor’s probable intention.

20 (2) The court may modify the administrative terms of ba trust if continuation
21 of the trust on its existing terms would be impracticable or wasteful or impair the

22 trust’s administration.
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S\/m// /V@ //79%/@ Of ‘V/w Joro fﬂéﬂf/f« %7 W fé}%/ryz /]L //ij Angl #te /’L éMW’W

/Vlﬂr’f /{(’1/, ) 7%/ '///( Fed ) A /(’ f /Uur 4 x‘f /’) 4h// Al &///(@l/fﬂ ,Oa//L/’ &
1’ \/ (8) Upon termlnatlon ofa trust under this section, the trustee shall distribute

2 the trust property in a manner consistent with the purposes of the trust.

s .wr"""”""‘""" et e

,,,,,, & v e e

@ @/Tm if 11v1ng and not under 1ncapa01ty, shall receive notice of a J}

5 7\ SECTION 486. 701 0413 of the statutes is created to read:

, v _
@ 701.0413 tlcle 1v, Sectlon 4l3jgy pres.‘/ (1) The purpose of this section

7 is to broaden the power of the courts to make charitable gifts more effective. In any
8 situation not expressly cevered the court shall liberally apply the cy pres doctrine.
9 (2) Except as provided in sub. (3), if a particular charitable purpose becomes
| 10 unlawful, impracticable, impossible to achieve, or wasteful, all of the following apply:
| 1 | (a) The trust does not fail, in whole or in part.
12 (b) The trust properfy does not revert to the settlor or the settlor’s successors
| 13 in interest.
| 14 (¢) The court may apply the cy pres doctrine to modify or terminate the trust
15 by directing that the trust property be applied or distributed, in whole or in part, in
16 a manner consistent with the settlor’s charitable purposes. in determining the
j 17 alternative plan for disposition of the property under this paragraph, the court shall
18 take into account current and future community needs in the general field of charity '
19 within which the original charitable purpose falls, other charitable interests of the
20 settlor, the amount of principal and income available under the trust, and other
21 relevant factors. A( gg)erson with standing to enforce the terms of a charitable tru

@ under s. 701. 0405{has standlng to commence a proceeding under this paragraph “an -"

e

,,,,, — (’mehw’mw“w \/ [
@ g (Qfery person W1th standlng shall recelve notlce of a proceedlng hereunder The
e — g s e &“‘f

24 attor}ney general is a necessary party in all proceedings under this paragraph.
/Q:" S ,»ﬁ’L o
\S\ W g INIETE S, ZA/// fﬂriJ // & /[ e
5 @ pousk peo S U 7f o, s Vs @ et
, S50/, 6043 701e HEE

2 e B V9 Swams IS Cr s o
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j ’,1 (8) A provision in the terms of a charitable trust that would reSult in) g e dine
? 40 .e»f\f’(i\tg’}
f 2 distribution of the trust property to a noncharitable beneficiary prevails over the %\?%ﬁvﬂﬂ
i 3 power of the court under sub. (2) to apply the cy pres doctrine to modify or terminate Uroniba %&
|4
\\ 5 settlor and the settlor is still living. : S
@ (4))/The settlor if hvmg and not under 1ncapac1ty, shailﬁhrecelve notlce of_j
7 ( pfoceedmg under this section. /
8 SECTION 47. 701.0414 of the statutes is created to read:
€
@ 701.0414 Agtlcle Iv, Sectlon 414 Modlflcatlon or termination of
10 uneconomic trust. (1) In this section: |
11 (a) “Adjustment reference number” means the consumer price index for all
12 urban consumers, as published by the United States bureau of labor statistics, in
13 effect on January 1 of the year in which an adjustment is to be made in accordance

14 with sub. (3).

15 (b) “Base reference number” means the consumer price index for all urban
16 consumers, as published by the United States bureau of labor statistics, in effect on
17 January 1 of the base year.

18 (c) “Base year” means the year in which this paragraph takes effect .... [LRB
19 inserts date]. \/5’&%'07; 1f [tutne anoh not vsmdhan fncag ‘@'i‘j o
o Frust protcetan s con chrgaiine e MJ‘Ej 5 Canch Vo
20 (2) After notice to the|qualified beneficiaries, the trustee of a trust consisting
21 of trust property having a total value less than $100,000 or a revised applicable
22 figure, as determined under sub. (3), may terminate the trust if the trustee concludes
23 - that the value of the trust property is insufﬁcieﬁt to justify the cost of administration.
24 (3) The dollar amount specified in sub. (2) shall be adjusted to a revised

25 applicable figure on the 5th anniversary of the effective date of this subsection ....
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[LRB inserts date], and every 5 years thereafter. The revised applicable figure shall
be determined as follows:

(a) Calculate the percentage change between the base reference number and
the adjustment reference number for the year in which the adjustment is being
made. |

(b) 1. If the percentage change determined ih par. (a) is a positive number,
determine the revised applicable figure as follows:

a. Multiply $100,000 by the percentage change determined in par. (a),
expressed as a decimal.

b. Round the product under subd. 1. a. to the nearest $1,000.

c. Add the value determined under subd. 1. b. to $100,000.

2. If the percentage change determined in par. (a) is a negative number,
determine the revised applicable figure as follows:

a. Multiply $100,000 by the absolute value of the percentage change
determined in par. (a), expressed as a decimal.

b. Round the product under subd. 2. a. to the nearest $1,000.

c. Subtract the value determined under subd. 2. b. from $100,000.

(4) The court may modify or terminate a trust or remove the trustee and
appoint a different trustee if it determines that the value of the trust property is
insﬁfﬁcient to justify the cost of administratioﬁ even if the trust property has a total
value in excess of the amount described in sub. (2).

(5) Upon termination of a trust under this section, the trustee shall distribute
the trust property in a manner consistent with the purposes of the trust.

(6) This section does not apply to an easement for conservation or preservation.
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SECTION 48. 701.0415 of the statutes is created to read:

D

2

3

@ 701.0415 \/A'rtlcle Ivﬂwéecm Reformatlon to correct mistakes.
5

6

7

The court may reform the terms of a trust, even if unambiguous, to conform the terms
to the settlor’s intent if it is proved by clear and convincing evidence that both the

settlor’s intent and the terms of the trust were affected by a mistake of fact or law,

whether in expression or induceme AI‘he settlor 1f living and not under 1ncapa01ty,

@ @all receive notlce of a proceedlng under this section. f

SECTION 49. 701.0416 of the statutes is created to read:

10
| J 2 |
| @ 701.0416 Article IV, Section 416; Modification to achieve settlor’s tax
\
12 objectives. To achieve the settlor’s tax objectives, the court may modify the terms
13 of a trust in a manner that is not contrary to the settlor’s probable intent. The court

‘x@ may prov1de that the modlﬁcatlon has retroactlve effect, @ﬂ‘he settlor, if living and not) |

= e R e )
T o

15 @under ihcapamty, shall receive notlce of a proceedmg under thls sectlon

N\\Q ‘t"m,c e Q(@( rr \m z) CL‘/\\& A ral we 3 @a/\{(ﬂ) cu\@L
(1) After notice to{the qualified beneficiaries, a trustee may do any of the followmg

19 if the result does not impair rights of any beneficiary or adversely affect achievement
20 of any trust purposes:

21 (a) Combine 2 or more trusts into a single trust.

22 . (b) Divide a trust into 2 or more separate trusts. | o

e - Ry

e ”“NOTE How does thls 1nteract W1th a trustee S ab111ty to d1v1de or merge a ﬁrst
( trust under s. 701.0418? Is this a different power that does not require the power to \

‘invade trust principal?



ek

10
o

12

13

14

15

16

17

18
19
20

21

TN
. / ‘ LRB-0010/P1
2013 - 2014 Legislature [—43 - FFK&TKK:jld:ph

SECTION 50

(2) Subject to the terms of the trust, the trustee may take into consideration
differences in federal tax attributes and other pertinent factors in administering the
trust property of any separate account or trust, in making applicable tax elections,
and in making distributions. ,A separate trust created by severance under sub. (1)
(b) is treated as a separate trust for all purposes from the date on which the severance ‘\

is effective. The effective date of the severance may be retroactive to a date before

OW/
the date on which the trustee exercises\/@}:%i)ower O

-+ NOTE: 1 replaced * ‘must be treated” with “is treated” to avoid the paes1tre voice. |

(1 kassumed thls is actually a statement of law, rather than a directive. Okay?
I

(3) Ifa trustee combines 2 or more trusts into a single trust, the trustee shall
identify which trust is the surviving trust.

SECTION 51 701. 0418%<f the statutes 1s created to read:

I

701.0418 Qgtlcle IV Section 418 ——ﬁ'l‘rustee s power to appoint assets to

new trust. (1) DEFINITIONS. In this section:

(a) “Absolute power” means a power to invade trust assets for the benefit of a
beneficiary that is not limited by a specific 1617_ ascertainable standard, whether or not
the term “absolute” is used in the trust instrument. “Absolute power” includes a
power to invade trust assets for the best interests, welfare, comfort, or happiness of

a beneficiary.

o wexNOTE: I replaced ascertainable purpose with “ascertainable standard to o
Klncorporate the definition in s. 701.0103. Please let me know if this is not consistent w1th J
yveur-intent: e e e A -

(b) “First trust” means the trust from which assets are appointed under sub.

(2).

(¢) “Second trust” means the trust or trusts to which assets are appointed under

sub. (2).

e NOTE: “Standard” was only used twice in the draft and in those instances the
usage seemed somewhat ambiguous because it was not clear that the term was being used

3
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W1th reference to the basis upoh w. ch a demsmn is made by a trustee - I attempted to
i incorporate the meaning of “standard “ into the two provisions that used the term. Please '
“...__review subs. (2) and (4) (a) 8. and confirm that I have retained the intended meanmg of ot
“standard™ and that those sibsections areconsistent with your.intent..
¥ G < o seion ng

/
(2) POWER TO.APPOINT. (a) Except as otherwise prov1ded 11)[ subs. (3) and (5), a .

s+
trustee who has the power to invade the principal of (Eh%{l trust for the benefit of a

e
beneficiary who is eligible for or entitled to the income of the(trust or entltled to an
$rved /
annuity or unitrust payment from the (F trust may exercise the power by appomtmg

{(55‘ s :ﬁ “3 YL

L
part or all of the assets of thei trust in favor of a trustee of a 1fferen<b(\trust if all of
! /
the followmg apply: o

e S N s e -

=eNOTE: *I removed the terms “first trust” and second trust” from this paragraph
"because the definitions, both which include “appointed under sub. (2)” do not work when
inserted in place of the terms. Also, it is LRB policy to be as specific as possible when using
the phrase, “except as otherwise prov1ded ” Please let me know if addltlonal prov1s1ons

shauld be added to the list. e

7 1. The appointment of assets does not reduce any fixed income, annuity, or

8 unitrust interest of a beneﬁmary

9 2. Ifthe trustee’s power to invade income or principal of the first trust is limited
10 by a specific or ascertainable standard, the appointment of assets does not result in
11 the trustee of the 2nd trust having a power to invade the income or principal of the
12 2nd trust that is broader than the trustee’s power to invade income or principal of
~ v 7S ulodiu g/

@ the first trust. This @a—g‘f—mﬁ does not apply if the 2nd trust is a trust for an

14 individual with a disability. _ (“)

Mgt et

s NOTE: The deﬁmtlon of “standard” as a “power” did not work in | this paragraph
Because par. (a) applies to a trustee, I modified the exception to also apply to a trustee.
\Please let me know 1f my mod1ﬁcat10ns are not cons1stent W1th your | 1ntent

/1(5% 3. One of the followmg applies: the Sawe a5 Hro
5\16 a. &l o fh’e beneficiaries of the first trust areﬁoeneﬁciaries of the 2nd trust.
\ -

1 b. If the first trust grants the trustee the absolute power to invade prmmpal

Tlhe 2P fradk V;r) cludés m//j all ov same @][ the A?’W/’” larred
of Vhe Jrost sy
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A

_woNOTE: This paragraph “doesn’t address whether the 2nd trust may includé -
e -additional beneficiaries. Under subd. 3. a., is it your intent that the trust could include 3
additional beneﬁcnarles as long as it is also in favor of the beneﬁmarles of the ﬁrst trust?

(b) Paragraph (a) applies to a trustee whether or not the trustee has absolute

power to invade principal and whether or not there is a current need to invade

principal under the terms of the first trust.
(c) This subsectlon does not apply to a trustee of a trust descrlbed in s. 445. 125

qw o “*NOTE How is th1s supposed to interact with s. 701. 0410 (5) Wthh says s. ”“{): f
\70\9418 is subject to s. 445.125 @ (a) 2 and 4 ? .

(8) LIMITATIONS ON EXERCISE OF POWER. A trustee may not appoint assets to a 2nd

trust, as described in sub. (2), if any of the followmg apphes - Qs

e

,._a/'

e NOTE: Throughout thls sectlon I replaced the phrase “exercise the power under/
/ “sub. (2)” with “appomt assets to a 2nd trust, as described in sub. (2)” because the power}
under sub. (2) is really the power to invade the principal of the first trust. It is my\
assumption that when you used the phrase “the power under sub. (2),” you are generally \
referring to the trustee’s ability to exercise that power by appointing assets to a 2nd trust. |
There may be other ways to achieve the same goal, for example you could consider
creating a defined term for the power or ability to appoint assets to a 2nd trust. Another
option would be to rewrite sub. (2) so that it actually grants a trustee the power to appoint
assets, as opposed to the current language, which allows the trustee to exercise the power

PO

to 1nvade prmc1pal by appointing assets to a 2nd trust. e

ot e

s

(a) The trust instrument creating the first trust expressly pr0h1b1ts the trustee
from appointing assets of the first trust to a 2nd trust by reference to this section or
by using the term “decanting.”

(b) A contribution to the first trust qualified for a marital or charitable
deduction for federal income, gift, or estate tax purposes under the Internal Revenue
Code and one of the following applies:

1. The 2nd trust contains a provision that, if included in the first trust, would
have prevented the first trust from qualifying for the deduction or would have

reduced the amount of the deduction.
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1 2. The 2nd trust does not contain a provision that was contained in the first
2 trust that, if omitted from the first trust, would have prevented the first trust from
3 qualifying for the deduction or would have reduced the amount of the deduction.
4 (c) The trustee has a beneficial interest in the first trust unless the 2nd trust
5 is a trust for an individual with a disability and the trustee’s only beneficial interest
6 in the‘ﬁrst trustis as a remainder beneficiary. .;:\,

T ~.

e *NOTE SubleISlOIl 1. b. did not follow the 1ntroductory language for thlsw
(\\»paragraph I moved the substance to the rmscellaneous prov181ons

7 (d) The appointment of assets to a 2nd trust Would 1mpa1r currently exerc1sable

8 withdrawal rights of a beneficiary of the first trust and one of the following applies:
9 1. The withdrawal rights were granted to the beneficiary in a manner designed
10 to allow contributions subject to the withdrawal rights to qualify for the federal gift
11 tax annual exclusion.
12 2. The terms of the 2nd trust would impair gifts previously made to the first

— \/ Lol € g’:o ey 2 STER @’f
@ trust from qualifying for the federal gift tax annual exclusior{ . J,(-/ -;/ Aty e\ t«‘ Qe L

AT o e "

reference Even if the meaning is clear today, federal tax law could change maklng the

Y “"""Zf\description ambiguous. Also, what is intended by “impair”? Are trying to get at more’ \
— than “prevent”? 1 think the word “impair” couid be amblguous in thls context S MQ
14 (e) The appointment of assets to the 2nd trust Would v1olate a rule against
15 perpetuities applicable to the first trust or suspends a trustee’s power of alienation
16 over assets of the first trust in a manner that would cause all or a portion of the 2nd
17 trust to be void.
18 (f) The appointment of assets to the 2nd trust, as described in sub. (2), impairs

19 the essential purpose of a trust for an individual with a disability.
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e o] SCETUT (Bl s, “hol. 003 oo @/MSMM (), Lg G

w)

mffzzu Vi Yrys ke of Vs fryst bractas

v/y/ﬁ*‘.g*g @L» b ju ‘lﬂrw'“@’ VVICL Cvgelte a. r

et

Yok tnalusleg
Y

e

T Agaln 1t is pre erable to be as specific as possible. Also, it would be preferable to structure
" the introductory language to identify the actor who creates the trust instrument. For

\ example, “the settlor of the 2nd trust may provide terms in the trust instrument of the

" 2nd trust that are. 1ntended to/achleve any purpose.. L\\‘

[t sempmmsr -
ey S

Ve #+NOTE: Your proposed language included purposes that were subject to certain

" conditions. For example, “If the trustee of the first trust has the absolute power to invade

/ income and principal, modify the terms governing invasion.” This is problematic because

this is an illustrative list of the general statement that the 2nd trust can include terms

intended to achieve any purpose. For purposes of this draft, I moved purposes that

h‘\\ included conditions into separate paragraphs. See pars. (b), (c), and (d). Please let me
o~ know if thls structure is not cons1stent W1th your mtent

4

1. Correct a drafting error in the first trust. -
2. Clarify potentially ambiguous terms contained in the first trust.
3. Change the age of distribution to a beneficiary of the first trust.

4. Extend the duration of the first trust.

‘ ’ he(2nd trust 1nstrument m@x" rms that are intended to achieve any

s N OTE: I assumed that “the trust” meant the ﬁrst trust. Please let me know 1f \

{”‘ thlS is not correct

A‘\»" e g A P A T SRR B a1 R R T T R AT

PERMISSIBLE TERMS OF 2ND TRUST. (a) SubJect to the limitatio mp,s of 1 thrSJ

- = ——

5. Protect the interests of a beneficiary of the first trust, including protecting

the beneficiary from self-destructive behavior.

6. Allow the trustee of the 2nd trust to transfer trust assets to a community

trust. In this subdivision, “community trust” means a master trust that is

established and managed by a nonprofit organization that maintains sub—accounts

for individual beneficiaries that satisfy the definition of a trust for an individual with

a disability. -

T '-"NOTE Is there a reason to use the term “community trust?” If not, you could-.
\ Just insert the definition into the first sentence.

7. Add or remove a spendthrift trust provision to the first trust.
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8. Modify investment provisions contained in the first trust, including those
relating to permissible investments, use of investment advisors, directed trust
property, or self-dealing transactions.

9. Change a present or future trustee of the first trust, including by defining
the method by which a trustee or cotrustee may be appointed or removed and
replaced.

10. Appoint a trust protector of the 2nd frust and define the powers of the trust
protector.

11. Appoint a directing party of the 2nd trust and define the powers of the
directing party.

12. Change the principal place of administration of the first trust.

13. Change the governing law of the first trust.

14. Allow for the division of the first trust into 2 or more trusts.

15. Allow for the merger of the first trust with one or more trusts.

16. Add or modify an exculpatory provision for a trustee, trust protector, or
directing party. ’

17. Obtain desirable tax treatment, as determined by the trustee of the first
trust, or to avoid adverse tax consequences, as determined by the trustee of the first
trust, including provisions relating to grantor trust status under sections 671 to 679

of the Internal Revenue Code. .

e i
g

U S )'Q»..

T *NOTE Itisa LRB draftmg convention not to use et seq.’ Please confirm that ™

I have included the correct range of sections of the IRC. Also, the adjectives “desirable” N

{ and “adverse”are subjective, especially if the sentence does not say to whom the tax

treatment is supposed to be desirable or adverse. Is it possible that a tax treatment could

be desirable to one interested party and adverse to another? I assumed it would be up

A to the trustee of the first trust to determine whether a tax treatment was desirable or
\\ adverse Please let me know if this does not reflect your intent.

e o T S
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(b) Notwithstanding par. (a), the trust instrument of the 2nd trust may include

terms that are intended to do any of the following only if the trustee of the first trust

has the absolute power to invade income and principal: PorLen - I 1nvashs
1. Modlfy the terms of the first trust governmgv’ghe mv as1on,}: mcome and

principal. .
Q:ﬁ‘f“{:rm o

s NoEE:—Would 1t be accurate to say “modify the terms governing the tristse’s”
ower to invade income and principal?” )

2. Grant, eliminate, or modify a general or special powers of ;p};oin’tumie‘nt.

(c) 1. Notwithstanding par. (a), the trust instrument of the 2nd trust may
include terms that are intended to change terms of the first trust that are applicable
to a beneficiary who is an individual with a disability only if the purpose of the change
is to allow the beneficiary to qualify or continue to be qualified to receive benefits

under a government program

' than Medical Assistance? The definition for a “trust for an individual with a disability”
/ is limited to a trust the assets of which are not counted for purposes of Medical Assistance
Y As you can see, I modified standards with “specific or ascertainable.” This change
M lncorporates the definition of ascertamable standard from 8. 7010301, oo™

7 “*NOTE Did you lntentlonally use “government program” here to refer to morei

2. Subd1v1smn 1 apphes regardless of whether the first trust includes specific
or ascertainable standards for distribution.

(d) Notwithstanding par. (a), the trust instrument of the 2nd trust may include
terms that are intended to change a provision govérning the administration of the
first trust only if the trustee of the first trust believes it will provide for more effective

and efficient administration of the trust.

T e

. v i
Qs approvgd__fbywtl;@wgggrf; the trust instrument of the 2nd trust may include a term

e

that would reduce the potential liability of a trustee, including a term that adopts

I
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Afirst trust who would benefit from the adoption of the term in the 2nd trust abstains "

/
2 from the consideration and the adoption of the term. The term may be considered
3
4
5 (5) PROCEDURAL MATTERS. (a) The trustee shall appoint assets to é 2nd trust,
6 as described in sub. (2), by an instrument in writing that is signed and acknowledged
7 by the trustee and shall include the written instrument with the records of the first
8 trust. A trustee may appoint assets to a 2nd trust, as described in sub. (2), upon

9 notice, without court approval, under the procedure described in par. (b), or with

10 court approval, under the procedure described in par. (c).

11 (b) 1. If the trustee chooses to proceed without a court order, the trustee shall

12 give notice of the manner in which the trustee intends to appoint assets to a 2nd

13 trust, as described in sub. (2), to all of the following:

14 a. The qualified beneficiaries of the first trust.

15 b. Any trust protector appointed under the terms of the first trust.

16 - ¢. Any directing party appointed under the terms of the first trust.

17 d. The settlor of the first trust, if living.

18 2. To satisfy the trustee’s notice obligation under this paragraph, a trustee shall
19 provide each person entitled to receive notice under subd. 1. all of the following:
20 a. A copy of the proposed written instrument under which the trustee will
21 appbint assets to a 2nd trust.

22 b. The proposed effective date of the appointment.

23 c. A copy of the trust instrument of the first trust.
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1 d. A copy of the trust instrument of the 2nd trust.
2 3. A trustee may not appoint assets to the 2nd trust until 30 days after the
3 trustee provides notice as required under this paregraph unless every person who
4 is entitled to receive notice under subd. 1. waives the 30—day notice period by
5 delivering a signed written instrument to the trustee. A person’s waiver of the
6 30¥day notice period does not constitute that person’s consent to the trustee’s
7 appointment of assets to a 2nd trust.
-8 4. If a person entitled to receive notice under subd. 1. ‘delivers a written
9 objection to the trustee before the effective date of the appointment of assets to a 2nd
10 trust, the trustee may not appoint the assets to a 2nd trust, as specified in the
11 trustee’s notice, without obtaining court approval under par. (c). m

- iy

e NOTE 1 removed the sentence about a trustee S notlce havmg the same effect
" as a court order. It was not clear what “notice” would have the effect of a court order
§/ Second, how would anyone put in a position to accept the “notice” know if anyone had \\
| delivered a written objection to the trustee? Please let me know if I am missing the 4
\/ purpose of that sentence. Put another way, please let me know in what situations, if any, \
the notice would be relied on as a court order. Also, please confirm that the changes I )
“.made to this paragraph are consistent with your intent.

é* | (¢) 1. If a trustee chooses to proceed with court approval, including after
13 receiving a written objection to a proposed appointment of assets, the trustee shall

14 petition a court to approve a proposed appointment of assets to a 2nd trust, as

f’;« described in sub. (2). The trustee shall provide notice of the petition to all quahﬁed

beneficiaries of the first trust, any trust protector a/onmted under the first trust;(@p

\ 1) any directing party appointed under the first trust}and to the settlor of the first trust,

18 if living. The trustee shall include in the notice of the petition the proposed effective
\f ],§ date of the appointment of assets to a 2nd trust énd the manner 1n Whlch the trﬁ—ste‘e‘ww

£ ?
@ Qritends to appomt the assets to a 2nd trus@ The trustee shall also provide a copy of

21 the proposed instrument under which the trustee will appoint assets to a 2nd trust,
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the proposed effective date of the appointment, a copy of the trust instrument of the

first trust, and a copy of the trust instrument of the 2nd trust to each person who is

entitled to receive notice under this paragraph. -~
" "wsNore: Does “the manner in which the trustee intends to appoint the assets tb B
(\/ a 2nd trust” make sense in this context? e

IS itV R

2. If a person who is entitled to receive notice under subd. 1. files an objection
with the court, in determining whether to grant or deny a petition under subd. 1., the
court shall consider all of the following:

a. The purpose of the proposed appointment of assets under sub. (2).
0 _mevire o ntidled |
1 o e l,'\(,Htﬁ”

Lo

b. The reasons for any objection made by a

S VAL N g A t
N OTE: Should thls be expanded to the reasons Tor any obJectlon made by‘“an ‘:3“ £

i/ _person entltled to receive notice under subd. 1.7 . . oo

c. Changes in circumstances that have occurred since the creation of the first
trust.

d. Whether the appointment of assets under sub. (2) complies with the
requirements of this section.

3. Ifno person who is entitled to receive notice under subd. 1. files an objection
with the court, the court shall enter an order approving the appointment of assets
under sub. (2) as set forth in the trustee’s notice unless the court determines that the
appointment of assets does not comply with the requirements of this section.

(6) SUBSEQUENTLY DISCOVERED ASSETS. (a) The appointment of all of the assets
comprising the first trust in favor of the trustee of the 2nd trust includes
subsequently discovered assets otherwise belonging to the first trust and assets paid
to or acquired by the first trust subsequent to the appointment in favor of the 2nd

trust.



